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U.S. Customs Service 


Treasury Decision 


(TD 96-24) 


TARIFF CLASSIFICATION OF 
HEADBANDS AND SIMILAR ARTICLES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final interpretive ruling. 


SUMMARY: This document gives notice of the change in classification 
of certain textile headbands, ponytail holders and similar articles under 
the Harmonized Tariff Schedule of the United States (HTSUS). In past 
rulings, Customs has classified certain textile headbands in heading 
9615, HTSUS, which provides for, “[Clombs, hair-slides and the like; 
hair pins, curling pins, curling grips, hair curlers and the like, other 
than those of heading 8516, and parts thereof.” Classification within 
heading 9615, HTSUS, was based on Customs’ erroneous assumption 
that all-textile headbands were a form of “hair-slide” and therefore 
expressly included within this provision of the nomenclature. Customs 
has since learned that “hair-slides” are semi-circular loops of rigid 
construction that are worn on the head. The rigid component of a hair- 
slide may or may not be covered with textiles or other materials. Several 
events transpired which caused Customs to reexamine its classification 
of textile headbands and ponytail holders within heading 9615, 
HTSUS. First, at its Tenth Session, the Harmonized System Committee 
of the World Customs Organization, formerly known as the Customs 
Cooperation Council, approved certain amendments to the “Harmo- 
nized Commodity Description and Coding System, Explanatory 
Notes,” one of which excluded textile headbands from heading 9615, 
HTSUS. Also, the popularity of all-textile hair accessories led to an 
increase in the importation of these types of articles. Customs was con- 
fronted with the classification of assorted types of textile hair articles, 
namely ponytail holders and items commercially referred to as “scrun- 
chies.” These types of articles were being entered by importers under 
both heading 9615 and headings 6117 and 6217, HTSUS. Clearly, a 
reexamination of the classification of these articles was in order and 
Customs reviewed the language and scope of heading 9615, HTSUS. 
Customs concluded that the language of heading 9615, HTSUS, implic- 
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itly contemplates articles of rigid or semi-rigid construction; this is evi- 
denced by the fact that every article set forth in the heading language is 
of rigid or semi-rigid construction. On this basis, Customs determined 
that headbands, ponytail holders and similar articles, made entirely of 
textile materials, are not classifiable within heading 9615, HTSUS. 
Moreover, Customs has reviewed numerous newspaper and magazine 
articles which persuasively establish that textile headbands, ponytail 
holders and similar articles are treated in the trade and commerce of the 
United States as “accessories.” Based on the foregoing factors, Customs 
proposed classifying knitted or woven textile headbands, ponytail hold- 
ers and similar articles in headings 6117 or 6217, HTSUS, respectively, 
as “other clothing accessories.” This proposal was published in a Fed- 
eral Register document on April 20, 1994. After review of the com- 
ments, Customs has determined that textile headbands, ponytail 
holders and similar holders are classifiable in heading 6117 or 6217, 
HTSUS, but that such articles of mixed construction should be classi- 
fied in accordance with General Rule of Interpretation (GRI) 3. 


DATE: This decision will be effective as to merchandise entered for con- 


sumption, or withdrawn from warehouse for consumption, after June 
13, 1996. 


FOR FURTHER INFORMATION CONTACT: Hubbard Volenick, 


Office of Regulations and Rulings, U.S. Customs Service, (202) 
482-7050. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Classification of merchandise under the Harmonized Tariff Schedule 
of the United States (HTSUS) is in accordance with the General Rules 
of Interpretation (GRI’s) taken in order. GRI 1 provides that classifica- 
tion shall be determined according to the terms of the headings and any 
relative section or chapter notes. 

Section XI, HTSUS, provides for textiles and textile articles. Heading 
6117, HTSUS, provides for other made up clothing accessories, knitted 
or crocheted. Heading 6217, HTSUS, provides for other made up cloth- 
ing accessories, not knitted or crocheted. Heading 9615, HTSUS, pro- 
vides for combs, hair-slides and the like, hairpins, curling pins, curling 
grips, hair-curlers, and the like, other than those of Heading 8516, and 
parts thereof. 

At its Tenth Session the Harmonized System Committee of the World 
Customs Organization, formerly known as the Customs Cooperation 
Council, examined the classification of knitted headbands and 
approved the following three amendments to the text of the “Harmo- 


nized Commodity Description and Coding System, Explanatory 
Notes”: 


1. Explanatory Note to Heading 61.17 (page 845, new item (12)): 
“Headbands, used as protection against the cold, to hold the hair in 
place, etc.” 





U.S. CUSTOMS SERVICE 3 


2. Explanatory Note for exclusions to Heading 63.07 (page 868, 
last paragraph, new item (e): “Knitted headbands (heading 61.17).” 

3. Explanatory Note to Heading 96.15 (page 1611, new last para- 
graph): “This heading excludes textile headbands (Section XI).” 


The “Explanatory Notes” to the Harmonized Commodity Descrip- 
tion and Coding System (Harmonized System) constitute the official 
interpretation of the scope and content of the nomenclature at the 
international level. They represent the considered views of classifica- 
tion experts of the Harmonized System Committee. While not treated 
as dispositive, the “Explanatory Notes” are to be given considerable 
weight in Customs interpretation of the HTSUS. It has therefore been 
the practice of the Customs Service to consult the terms of the “Explan- 
atory Notes” when interpreting the HTSUS. See T.D. 89-80, 54 FR 
35127 (August 23, 1989). 

In the past, Customs has classified headbands wholly of textile mate- 
rials in heading 9615, HTSUS, with the exception of headbands made of 
terry knit fabric which were classified in heading 6117, HTSUS. The 
rationale for these decisions was based on Customs’ erroneous conclu- 
sion that textile headbands met the definition of the term “hair-slides 
and the like.” In the course of preparing Headquarters Ruling Letter 
(HRL) 089086, dated May 22, 1992, Customs researched the definition 
of the term “hair-slide” and concluded that such articles are of rigid or 
semi-rigid construction. The pre-amendment Explanatory Notes to 
heading 9615, HTSUS, supported Customs’ interpretation in that they 
stated that “hair-slides and the like are usually made of plastics, ivory, 
bone, horn, tortoise-shell, metal, etc.” In HRL 089086, Customs con- 
cluded that as the textile headband at issue was not of a rigid or semi- 
rigid material, it was “incongruous” with the articles of heading 9615. 

In a document published in the Federal Register (59 FR 18771) on 
April 20, 1994, Customs furnished notice that the classification of the 
subject merchandise was under review and requested comments from 
interested parties. 

Seven submissions were received in response to the document. All 
seven opposed the change in classification. 


DISCUSSION OF COMMENTS 
Comment: 


The US. tariff breakout under statistical subheading 9615.19.6010, 
HTSUS, was intended for textile headbands and ponytail holders. 


Response: 


The HTSUS is a hierarchical system in which articles first must be 
classified under the applicable four digit heading, then at the six and 
eight digit levels, and finally at the statistical level. The issue here is 
whether the subject merchandise is classified in heading 6117 (or 6217), 
HTSUS, or in heading 9615, HTSUS. A classification analysis of the 
subject merchandise does not begin with a comparison of headings 6117 
or 6217, HTSUS, and a statistical breakout at the ten digit level. An 
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analysis of the language of heading 9615, HTSUS, reveals that this 
heading covers hair articles of a rigid or semi-rigid construction (1.e., 
combs, hair-slides, assorted types of curlers and hair pins). The pre- 
amendment Explanatory Notes to heading 9615, HTSUS, support this 
interpretation. Accordingly, classification of a textile headband, pony- 
tail holder or similar article, of a non-rigid construction, is inappropri- 
ate within heading 9615, HTSUS. Although the commenter correctly 
notes that subheading 9615.19.6010, HTSUS, provides for hair-slides 
and the like made “of textile materials,” this in no way means that head- 
bands, ponytail holders and similar articles made entirely from textile 
materials are classifiable here. As stated supra, hair articles made 
entirely from textile materials, of a non-rigid construction, are not clas- 
sifiable within heading 9615, HTSUS. Subheading 9615.19.6010, 
HTSUS, contemplates the classification of articles which are, at a mini- 
mum, made of a rigid or semi-rigid construction, and which also have 
textile components. An example of an article classifiable within sub- 
heading 9516.19.6010, HTSUS, would be a rigid hair-slide which is cov- 
ered with a textile. 

Lastly, we note that statistical subheadings (10 digit level) are created 
for statistical purposes; they have no legal effect and generally are not 
relevant to the classification of merchandise. See 19 U.S.C. 1484(f). Con- 
sequently, there is no legal basis for classifying the subject merchandise 
under subheading 9615.19.6010, HTSUS, based on the alleged intent of 
the creation of that statistical subheading. 


Comment: 


The contemplated classification change is contrary to prior deter- 
minations by U.S. Government agencies. 


Response: 


The concern here is that classifying the subject merchandise in head- 
ings 6117 or 6217, HTSUS, would subject the merchandise to quota, 
which it is not subject to in heading 9615, HTSUS. Some commenters 
stated that the Committee for the Implementation of Textile Agree- 
ments (CITA) had no intention of bringing this merchandise under 
quota. Textile categories are assigned to certain subheadings at the sta- 
tistical level; therefore, whether an article is subject to a textile category 
is dependent on classification of the merchandise. Goods cannot be clas- 
sified under the HTSUS based on what textile category would apply, but 
instead must be classified in accordance with the GRI’s. 

We note that Customs will propose, to the 484(f) Committee, the cre- 
ation of statistical breakouts within headings 6117 and 6217, HTSUS, 
for merchandise the subject of this notice, so that such articles could 
maintain their current treatment concerning quota and visa require- 
ments. 


Comment: 


Classification of the subject merchandise solely by reference to the 
“Explanatory Notes” is contrary to law. 
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Response: 


As stated supra, classification of the subject merchandise is not based 
solely upon the Explanatory Notes. Classification of textile headbands, 
ponytail holders and similar articles within headings 6117 or 6217, 
HTSUS, is based primarily on these articles’ recognized status as acces- 
sories and the fact that they are not classifiable within heading 9615, 
HTSUS, inasmuch as they are not of a rigid or semi-rigid construction. 
Customs’ exclusion of textile headbands, ponytail holders and similar 
articles from heading 9615, HTSUS, is supported by the Explanatory 
Notes, both in their pre-amendment format and in the amended ver- 
sion. As we stated in the Federal Register notice on this issue, we under- 
stand that the “Explanatory Notes” are not dispositive, but are to be 
given considerable weight and are to be consulted. That position is con- 
sistent with relevant court cases on the issue of the application of the 
“Explanatory Notes.” (See, e.g., Lynteq, Inc. v. United States, 976 F.2d 
693, 699 (1992)(quoting H.R. Conf. Rep. No. 576, 100 Cong., 2d Sess. 
549 (1988), reprinted in 1988 U.S.C.C.A.N. 1547, 1582), which states 
“lalthough generally indicative of proper interpretation of the various 
provisions of the [Harmonized Tariff System], the Explanatory Notes 

* are not legally binding.”) (See also, T.D. 89-80, 54 FR 35127 
(August 23, 1989), notice giving guidance for interpretation of Harmo- 
nized System, in which it is stated, “Customs will give considerable 
weight to Explanatory Notes.”) 


Comment: 


Textile headbands and ponytail holders are not clothing accessories 
and therefore are not classifiable in headings 6117 and 6217, HTSUS. 


Response: 


The term “accessory” is not defined in the tariff schedule or the 
“Explanatory Notes.” Consequently Customs and the courts have 
relied on standard lexicographical sources for a definition of the term 
“accessory.” (See Auto-Ordinance Corp. v. U.S., 822 F-2d 1566 (Fed. Cir. 
1987), and U.S. v. Liebert, 59 CCPA 43, C.A.D. 1035, 450 F2d 1405 
(1971)) “Webster’s Third New International Dictionary, Unabridged” 
(1986) defines “accessory” as “an object or device that is not essential in 
itself but that adds to the beauty, convenience, or effectiveness of some- 
thing else * * * any of various articles of apparel (as a scarf, belt, or piece 
of jewelry) that accent or otherwise complete one’s costume.” 

Textile headbands and ponytail holders accent or otherwise complete 
one’s costume. In addition, these articles can be decorative and add to 
the beauty of one’s costume or function to hold the hair in place and add 
to the effectiveness of one’s costume. We believe textile headbands and 
ponytail holders meet the definition of “accessory.” This position is sup- 
ported by the manner in which certain textile hair accessories, commer- 
cially identified as “scrunchies,” are treated in the trade and commerce 
of the United States. Customs has reviewed numerous newspaper and 





CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 13, MARCH 27, 1996 


magazine articles describing “scrunchy” ponytail holders and similar 
items as accessories. 

Some commenters argue that clothing accessories are made to be 
used with a particular item, or are attached or are parts of garments. 
These commenters argue, therefore, that textile headbands and pony- 
tail holders are not clothing accessories. Many articles are not made to 
be used with a particular item and are classified as clothing accessories. 
For example, socks (heading 6115, HTSUS); gloves (headings 6116 and 
6216, HTSUS); and scarves (headings 6117 and 6214, HTSUS). In addi- 
tion, Customs has classified articles as other clothing accessories which 
are not made to be used with particular articles, e.g., earmuffs, and tex- 
tile wrist bracelets. Therefore, we do not believe it inconsistent with the 
classification of other articles as accessories to classify textile head- 
bands and ponytail holders as accessories. 


Comment: 


Since ponytail holders were not excluded from heading 9615, 
HTSUS, in the amendments to the “Explanatory Notes,” they should be 
classified in heading 9615, HTSUS. 


Response: 


Ponytail holders, both in function and decorative effect, are substan- 
tially similar to textile headbands. It would create an artificial distinc- 
tion to treat these two types of articles differently for tariff 
classification purposes unless expressly directed to do so by the terms of 
the tariff schedule. As stated above, we are not classifying textile head- 
bands and ponytail holders within headings 6117 or 6217, HTSUS, 
based solely on amendments to the “Explanatory Notes.” We believe 
both textile headbands and ponytail holders meet the definition of 
“clothing accessories” and, as discussed in some detail above, they are 
not classifiable within heading 9615, HTSUS. Consequently, we believe 
that textile ponytail holders are not classifiable in heading 9615, 
HTSUS, despite not being specifically excluded from that heading by 
the “Explanatory Notes.” 


Comment: 


The knit woolen headband under consideration by the Harmonized 
System Committee which led to the amendments to the “Explanatory 
Notes” has a different function from many textile headbands. 


Response: 


The language of the amendments to the “Explanatory Notes” states 
that textile headbands are excluded from heading 9615, HTSUS. This 
exclusionary language is fairly broad and does not indicate that only 
knit woolen headbands should be excluded from heading 9615, HTSUS. 
In addition, when the issue of textile headbands was considered by the 
Harmonized System Committee, comments made by the Secretariat 
supported this position. For example, the Secretariat stated, “* * * the 
articles specifically cited in the text of heading 9615 do not seem in any 
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way related to products of textile materials.” Thus, we cannot agree 
that the exclusionary amendment to heading 9615 for textile head- 
bands is in any way limited to knit woolen headbands. 


Comment: 


Heading 9615, HTSUS, is a use provision that encompasses hair 
ornaments, including headbands and ponytail holders. 


Response: 


Heading 9615, HTSUS, provides for combs, hair-slides and the like, 
hairpins, curling pins, curling grips, hair curlers, and the like. There is 
nothing in the language of this heading that indicates that classification 
is controlled by use. Some commenters have relied on the language of 
the “Explanatory Notes,” which states that heading 9615 covers “hair 
slides and the like for holding the hair in place or for ornamental pur- 
poses.” We cannot agree that this language shows that heading 9615, 
HTSUS, is a use provision. To conclude that all articles used to hold the 
hair in place or for ornamental purposes are classifiable as hair-slides of 
heading 9615, HTSUS, would result in many articles erroneously being 
classified in this heading. For example, such articles as scarves, hats, 
visors, and other headwear, would be classifiable in heading 9615, 
HTSUS, when they are clearly classified elsewhere. Consequently, we 
cannot agree with those commenters who argue that heading 9615, 
HTSUS, is a use provision. 

Comment: 


The subject merchandise should not be classified on the basis of 
whether it is of rigid or semi-rigid construction or primarily of textile 
materials since such language is not contained in the HTSUS or the 
“Explanatory Notes.” 


Response: 


The “Explanatory Notes” to heading 9615 exclude “textile head- 
bands,” but include “hair-slides and the like” and note that these 
articles are usually made of plastics, ivory, bone, horn, tortoise-shell, 
metal, etc. The language to which the commenters object represents 
Customs’ interpretation of the scope of the pertinent headings in light 
of the “Explanatory Notes” and absent any lexicographic definitions 
for “hair slides and the like.” 

Some commenters have suggested that those articles of mixed 
construction, e.g., textiles and plastics, are prima facie, classifiable in 
two headings, either heading 6117 or 6217, HTSUS, (depending on 
whether of knit or other textile, e.g., woven construction), and heading 
9615, HTSUS. In those cases, the commenters argued that the remain- 
ing GRI’s should be applied, specifically GRI 3. 

GRI 3 states that when, by application of rule 2(b) or for any other 
reason, goods are, prima facie, classifiable under two or more headings, 
classification shall be effected as follows: 


(a) The heading which provides the most specific description 
shall be preferred to headings providing a more general descrip- 
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tion. However, when two or more headings each refer to part only of 
the materials or substances contained in mixed or composite goods 
or to part only of the items in a set put up for retail sale, those head- 
ings are to be regarded as equally specific in relation to those goods, 
even if one of them gives a more complete or precise description of 
the goods. 

(b) Mixtures, composite goods consisting of different materials 
or made up of different components, and goods put up in sets for 
retail sale, which cannot be classified by reference to 3(a), shall be 
classified as if they consisted of the material or component which 
gives them their essential character, insofar as this criterion is 
applicable. 

(c) When goods cannot be classified by reference to 3(a) or 3(b), 
they shall be classified under the heading which occurs last in 
numerical order among those which equally merit consideration. 


After careful consideration of these comments, we believe they have 
merit. By application of GRI 1, headbands, ponytail holders and similar 
articles, of mixed construction, are classifiable in heading 6117 or 6217, 
HTSUS, and heading 9615, HTSUS, and therefore GRI 3 provides the 
relevant analysis. 

GRI 3(a) does not apply when two or more headings each refer to part 
only of the materials in a good. Note 1 to Chapter 61, HTSUS, states 
that this chapter applies only to made up knitted or crocheted articles. 
Similarly, Note 1 to Chapter 62, HTSUS, states that this chapter applies 
only to made up articles of any textile fabric other than wadding, 
excluding knitted or crocheted articles. Thus, articles of headings 6117 
and 6217, HTSUS, are textiles. These headings refer to only part of the 
good when it is made of mixed construction, e.g., textiles and plastics. 
Similarly, heading 9615, HTSUS, which according to the “Explanatory 
Notes” normally refers to goods made of plastics, ivory, bone, horn, 
tortoise-shell, metal, etc., refers to only part of the good when it is made 
of mixed construction, e.g., plastic and textiles. Thus, GRI 3(a) is 
inapplicable. 

The subject goods of mixed construction, therefore, would be classifi- 
able in accordance with GRI 3(b), and an essential character deter- 
mination must be made. This would be done on a case by case basis. In 
many cases, we believe that articles of mixed construction would 
remain classifiable in heading 9615, HTSUS. For example, a barrette or 
clasp of plastic or metal decorated or covered with textile material nor- 
mally would be classified in heading 9615, HTSUS, since the essential 
character of the article is imparted by the base, which functions to hold 
the hair in place. There may be circumstances where neither the textile 
nor non-textile component imparts the essential character, in which 
case classification would be in accordance with GRI 3(c). 


CONCLUSION 


After careful analysis of the comments submitted and further study 
of this matter, Customs finds that textile headbands, ponytail holders 
and similar articles are classified as other clothing accessories of head- 
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ing 6117 or 6217, HTSUS. Those articles of mixed construction, textiles 
and another material, e.g., plastics, will be classified in accordance with 
GRI 3. 

To allow sufficient time for interested parties to be aware of this 
change and to make necessary arrangements, this change in classifica- 
tion is being delayed 90 days from the date of publication in the Federal 
Register. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: February 16, 1996. 
JOHN P. SIMPSON, 


Deputy Assistant Secretary of the Treasury. 
{Published in the Federal Register, March 15, 1996 (61 FR 10841)| 





U.S. Customs Service 


General Notices 


RECEIPT OF DOMESTIC INTERESTED PARTY PETITION 
CONCERNING TARIFF CLASSIFICATION OF SANITARY WARE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition; soli- 
citation of comments. 


SUMMARY: Customs has received a petition submitted on behalf of a 
domestic interested party concerning the tariff classification of ceramic 
sanitary ware made in Mexico. The subject sanitary ware is provided for 
under heading 6910, Harmonized Tariff Schedule of the United States 
(HTSUS), as ceramic sinks, washbasins, washbasin pedestals, baths, 
bidets, water closet bowls, flush tanks, urinals and similar sanitary fix- 
tures. Petitioner believes sanitary ware is classifiable under subhead- 
ing 6910.10, HTSUS, which provides for such articles of porcelain or 
china, and challenges Customs classification under subheading 
6910.90, which provides for sanitary ware, other than that of porcelain, 
china or china ware. Petitioner claims that tariff enumerated method- 


ologies for determining whether a particular ceramic is porcelain, 
china or china ware are flawed. In addition, Petitioner claims that Cus- 
toms implementation of the methodologies is flawed. The document 
invites comments regarding the correctness of Customs classification 
as well as the methodologies used. Before taking any action on the peti- 
tion, consideration will be given to any written comments received in 
response to this notice. 


DATE: Comments must be received on or before May 7, 1996. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
the U.S. Customs Service, Office of Regulations and Rulings, Regula- 
tions Branch, Franklin Court, 1301 Constitution Avenue, N.W., Wash- 
ington, DC 20229. Comments may be viewed at the Office of 
Regulations and Rulings, Franklin Court, 1099 14th Street, N.W., Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Tariff Classification and Appeals Division (202) 482-7030. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 516, Tariff Act of 1930, as amended (19 U.S.C. 


1516), and Part 175, Customs Regulations (19 CFR Part 175), Customs 
has received a petition submitted on behalf of a domestic interested 


11 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 13, MARCH 27, 1996 


party concerning the tariff classification of ceramic sanitary ware made 
in Mexico. Chapter 69, HTSUS, provides for ceramic products. Heading 
6910, HTSUS, of Chapter 69, provides: 


6910 Ceramic sinks, washbasins, washbasin pedestals, 
baths, bidets, water closet bowls, flush tanks, uri- 
nals and similar sanitary fixtures: 

6910.10.00 Of porcelain or china 6.9% 5.7% (MX) 

05 Water closet bowls, flushometer type 

10 Water closet bowls with tanks, in one 
piece. 

15 Flush tanks 

20 Other water closet bowls 

30 Sinks and lavatories 


6910.90.00 6.9% Free (MX) 


The subject sanitary ware is classifiable under heading 6910. Petitioner 
believes sanitary ware is classifiable under subheading 6910.10, 
HTSUS, which provides for such articles of porcelain or china, and chal- 
lenges Customs classification under subheading 6910.90, which pro- 
vides for sanitary ware, other than that of porcelain, china or china 
ware. Petitioner claims that tariff enumerated methodologies for deter- 
mining whether a particular ceramic is porcelain, china or china ware 
are flawed. In addition, Petitioner claims that Customs’ implementa- 
tion of the methodologies is flawed. 

According to petitioner, prior to the January 1994 implementation of 
the North American Free Trade Agreement (NAFTA), Mexican pro- 
duced vitreous china sanitary ware was classified under subheading 
6910.10 with a 7.2% rate of duty. Under NAFTA, duty rates for subhead- 
ing 6910.10 are incrementally reduced to free over a 10-year period. 
Petitioner asserts that early in 1994, Customs reclassified Mexican pro- 
duced vitreous china sanitary ware as sanitary ware made of material 
other than porcelain or china under subheading 6910.90. Under 
NAFTA, duty rates for subheading 6910.90 were reduced to free at 
NAFTA’s implementation. Petitioner challenges Customs reclassifica- 
tion of Mexican ceramic sanitary ware, claiming significant amounts of 
ceramic sanitary ware, in particular water closet bowls, are made of 
china. 


CUSTOMS POSITION 


The classification of merchandise under the HTSUS is governed by 
the General Rules of Interpretation (GRIs). GRI 1, HTSUS, states, in 
pertinent part, that for legal purposes, classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes. Additional U.S. Note 5(a) to Chapter 69 states: For the 
purposes of headings 6909 through 6914: 


(a) The terms “porcelain” “china” and “chinaware” embrace 
ceramic ware (other than stoneware), whether or not glazed or dec- 
orated, having a fired white body (unless artificially colored) which 
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will not absorb more than 0.5 percent of its weight of water and is 
translucent in thicknesses of several millimeters. 


The tariff definition of porcelain, china and chinaware provides physi- 
cal characteristics which, under certain circumstances, indicate that an 
article is porcelain, china and chinaware. Those characteristics include 
the article’s degree of whiteness (unless the article is artificially col- 
ored) and degree of vitrification. An article’s vitrification is manifested 
by both the water absorption and translucency specifications stated in 
the tariff definition for porcelain, china and chinaware. 

Porcelain consists essentially of kaolinic clays and smaller amounts 
of quartz and/or feldspar. Because the clay and additives are extremely 
pure, the finished porcelain body is close to a true white color, unless col- 
ored. Whiteness, as a porcelain, china and chinaware characteristic, 
was addressed in U.S. vs. Twin Wintons, 535 F.2d 636 (CCPA 1976) 
rev'd. 395 FSupp 1397 (1975) [Twin Wintons/. The court found, based 
on the evidence presented, that whiteness is principally a subjective 
function of the potter’s intent manifested through ingredient control, 
and therefore not a determinative characteristic in and of itself of an 
article’s porcelain, china and chinaware nature. However, subsequent 
to the decision in Twin Wintons, Customs has used the Munsell Color 
System scientific method to measure the “whiteness” of ceramic ware 
when determining whether an article is made of porcelain, china and 
chinaware. 

The Munsell Color System is a universally accepted system used to 
characterize color in terms of hue, chroma and value (lightness) using a 
combination number/lettering system. The Munsell system is illus- 
trated by acollection of 1,500 color chips in the Munsell Book of Color. It 
requires that an object be viewed under a Macbeth lamp which produces 
an artificial light of known wave length simulating northern sky day- 
light. The color viewed is then compared with standardized color chips 
produced and sold by Munsell. The chips are of varying degrees of 
whiteness. Customs understands that ceramic sanitary ware having a 
Munsell color of N 8.5 or lighter (in a neutral color shade having a 
chroma of 0 to 0.5) will be, for the purpose of testing sanitary ware, con- 
sidered white. 

The amount of water a particular article absorbs is a manifestation of 
its vitrification. As the degree of vitrification increases during the firing 
process, the amount of water the finished product will be able to absorb 
will decrease by the same degree and vice versa. The method for the 
measurement of water absorption as provided for in Chapter 69, Addi- 
tional U.S. Note 5(d), is the American Standard Testing Method desig- 
nated C373 (except that test specimens may have a minimum weight of 
10 g, and may have one large surface glazed). Samples absorbing 0.5% 
and less of their weight in water are sufficiently vitrified to meet both 
the tariff and industry definitions of porcelain, china and chinaware. 

Translucency is the final specification provided by the tariff. Trans- 
lucency, as in the case of water absorption, is a specification which man- 








14 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 13, MARCH 27, 1996 


ifests the characteristic “vitrification”. As the degree of vitrification 
increases, the subject article’s translucency increases. With respect to 
Chapter 69, Customs believes translucency is present as a specification 
to define the degree of vitrification and not as a porcelain, china and chi- 
naware characteristic in and of itself. Therefore, Customs believes that 
bodies, whatever their form (e.g.: sanitary ware, vase, etc.), composed of 
the same base materials and vitrified during firing for the same amount 
of time will exhibit essentially the same amount of translucency. 

In Twin Wintons, the examination of the subject article, a decanter, 
consisted of the judges darkening a room, placing a 7-watt penlight into 
the decanter and then visually examining the decanter to determine 
whether light shone through. The court tested the product for translu- 
cency without adjustment to a specific thickness. In addition, the court 
stated that there was no evidence that any part of the decanter was 
“very thin”. Customs believes that this statement indicates the court’s 
belief that the thickness of the decanter was within or above the “thick- 
ness of several millimeters” requirement of the tariff porcelain, china 
and chinaware definition. 

The measurable translucency of an article is directly affected by its 
thickness. Because translucent objects only partially transmit light, 
translucent materials become opaque at certain thicknesses. While the 
various articles of headings 6909 through 6914 may have virtually iden- 
tical bodies, their thickness varies. Therefore, Customs believes the 
direction of Additional U.S. Note 5(a), “translucent at thicknesses of 
several millimeters”, requires all ceramic articles it encompasses to be 
tested at a universal thickness. This thickness may or may not be the 
actual thickness of the product. 

In the absence of a quantitative thickness, the Customs Laboratory 
performed an exhaustive search of industry standards. That search pro- 
duced what Customs understands to be the only available industry 
standard indicating a thickness for testing translucency: the British 
Standard 5416 for porcelain chinaware. The standard requires an 
average water absorption of less than 0.2% by weight; however, depend- 
ing on sample size (number samples tested), a small number of samples 
may show a water absorption rate of greater than 0.4%. If water absorp- 
tion is met, translucency is tested by taking a 2 mm thick piece of the 
article and determining if 75% of the light directed incident upon it 
from a light source capable of emitting white light of color temperature 
of 3400 K (a special photometric lamp) is viewable. As the water absorp- 
tion specification is provided in the porcelain, china and chinaware tar- 
iff definition, Customs believes that the sample thickness requirement 
of the test should be applied to determine whether a piece of ceramic 
sanitary ware will meet the translucency requirement of the porcelain, 
china and chinaware tariff definition. 


PETITIONER’S POSITION 


In contrast, petitioner states that while Additional U.S. Note 5(a) 
may accurately determine whether ceramic dinnerware or decorative 
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articles are made of porcelain, china and chinaware, the specifications 
provided in the note are troublesome when applied to ceramic sanitary 
ware. Instead, petitioner suggests that the specifications for sanitary 
ware provided by the American National Standards Institute (ANSI) 
code should be applied to determine whether a ceramic sanitary ware 
article is made of china. 

The ANSI has been adopted by the plumbing industry. It provides 
standards which govern the material composition and characteristics 
of ceramic sanitary ware. The ANSI code divides ceramic sanitary ware 
into 2 categories: “Vitreous China Plumbing Fixtures” and “Non-Vitre- 
ous Ceramic Plumbing Fixtures.” Under the ANSI code, the difference 
between vitreous and non-vitreous ceramic products is determined by 
the water absorption value of the products. Vitreous china fixtures have 
an absorption value of .5% or less, while non-vitreous ceramics have an 
absorption value of .6% and above. According to petitioner, water closet 
bowls, as a condition for use and sale in the U.S., must meet the ANSI 
vitreous china standard. 

Petitioner believes that ceramic sanitary ware meeting the ANSI vit- 
reous china standard ought to be classified under subheading 6910.10 
and ceramic sanitary ware which meets the non-vitreous china stan- 
dard ought to be classified under subheading 6910.90.00, HTSUS. 


COMMENTS 

Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs 
invites written comments from interested parties on this issue. The 
petition of the domestic interested party, as well as all comments 
received in response to this notice, will be available for public inspec- 
tion in accordance with the Freedom of Information Act (5 U.S.C. 552), 
section 1.4, Treasury Department Regulations (31 CFR 1.4), and sec- 
tion 103.11(b), Customs Regulations (19 CFR 103.11(b)), on regular 
business days between the hours of 9:00 a.m. and 4:30 p.m. at the Regu- 
lations Branch, U.S. Customs Service, Office of Regulations and Rul- 
ings, Franklin Court, 1099 14th Street, N.W., Suite 4000, Washington, 
DC. 


AUTHORITY 
This notice is published in accordance with section 175.21(a), Cus- 
toms Regulations [19 CFR 175.21(a)]. 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: February 7, 1996. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 8, 1996 (61 FR 9521)| 
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CARGO DECLARATION AND CARGO DECLARATION 
(OUTWARD WITH COMMERCIAL FORMS) 


CORRECTION 


In comment request document 96-4298 appearing on page 7577, in 
the issue of Wednesday, February 28, 1996, make the following 
corrections: 


1. On page 7578, in the first column, under Estimated Annual- 
ized Cost to the Public: the third line should read “Specifically, if 
applicable, compare the cost of presenting the necessary informa- 
tion on the forms themselves, versus submitting the information 
electronically. Capital costs for implementing electronic capabili- 
ties and the continuing costs of electronically transmitting the 
information should be commented upon. 


ACTION: Notice and request for comments. 


Dated: March 12, 1996. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 
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UNIVERSAL ELECTRONICS, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 93-11-00740 
| Judgment entered for defendant. | 
(Dated March 7, 1996) 


Sonnenberg & Anderson (Steven P Sonnenberg, Jerry PR Wiskin, and Frederick W. 
Faery); Universal Electronics, Inc. (Richard Firehammer, Jr.) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Sau! Davis), Office of the Assistant Chief Counsel, Interna- 
tional Trade Litigation, United States Customs Service (Sheryl A. French), of counsel, for 
defendant. 


Michael P Maxwell (Edith Sanchez Shea) for amicus curiae, Gemstar Development Cor- 
poration. 


OPINION 

GOLDBERG, Judge: This case comes before the Court following trial de 
novo. Plaintiff, Universal Electronics, Inc. (“Universal”), primarily 
argues that the subject remote controls and parts should be classified as 
“electrical machines and apparatus, having individual functions, not 
specified or included elsewhere,” and as parts of the same, with a duty 
rate of 3.9 percent ad valorem. In the alternative, Universal argues that 
the subject merchandise should be classified as “electric sound or visual 
signaling apparatus,” and as parts of the same, with a duty rate of 2.7% 
ad valorem. On the other hand, defendant, the United States, argues 
that the United States Customs Service (“Customs”) properly classified 
many entries of the subject merchandise under the tariff provision for 
“boards, panels, and other bases for electric control,” with the rate of 
duty depending on the date of entry. In a counterclaim, defendant 
asserts that Customs should have classified the rest of the entries of the 
subject merchandise in a similar manner. 

The Court exercises its jurisdiction pursuant to 28 U.S.C. §§ 1581(a) 
and 1583 (1988). After review of the evidence presented at trial, the 
Court enters judgment in favor of defendant. 


BACKGROUND 
The subject merchandise entered the United States in 1992. It con- 
sists primarily of the following Universal remote controls: (1) the “One 
For All 6,” models 4000 and 4300; (2) the “One For All 3 ‘Big Easy’,” 
model 2085; and (3) the “One For All 4,” models 2000, 2601, 2608, and 
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2644. The subject merchandise also consists of one entry of parts 
“designed, produced, intended, and otherwise dedicated for use with” 
the subject remote controls. (Pl’s First Amended Compl. at 13). 

The remote controls at issue are hand-held. They work with different 
brands of appliances, such as Sony and Toshiba. In addition, they con- 
trol different types of appliances, such as televisions and stereos. 

Plaintiff and defendant agree that all of the remote controls at issue 
function in essentially the same manner. (Pl’s Pre-Trial Mem. at 7-8.) 
Defendant’s expert in the area of control systems, Professor Richard 
Costello, testified that if a person wishes to change the channel on a tele- 
vision, the person pushes a specified button on the battery-powered 
remote control. The button is a switch, and when it is pressed, it com- 
pletes an electrical circuit. When completed, the electrical circuit sends 
voltage to a designated “input,” i.e., point of connection through which 
electricity is received, on a microcontroller in the remote control. Volt- 
age received through this particular point of connection informs the 
microcontroller of the user’s desire to change the channel. The micro- 
controller then initiates a set of instructions using electrical pulse sig- 
nals, which are sent to an infrared light-emitting diode. The 
light-emitting diode converts the electrical pulse signals into infrared 
light signals. The infrared light signals are emitted from the remote con- 
trol, and travel through the air as electromagnetic energy, until they 
reach an infrared receiver attached to a microcontroller in the televi- 


sion. There the infrared light signals are converted into a digital data 
stream, and then a digital command word, which causes the television 
microcontroller to send the necessary amount of electricity to the part of 
the television that causes the channel to change. 


DISCUSSION 
A. The Presumption of Correctness: 


Customs’ classification of merchandise usually enjoys a statutory pre- 
sumption of correctness that the plaintiff must overcome. 28 U.S.C. 
§ 2639(a)(1) (1988). This presumption of correctness does not attach to 
Customs’ classification, however, when Customs admits that its classifi- 
cation is erroneous. Tomoegawa USA, Inc. v. United States, 12 CIT 112, 
114, 681 F Supp. 867, 869 (1988), aff'd in part, 7 Fed. Cir. (T) 29, 861 F.2d 
1275 (1988). 

In this case, Customs classified many entries of the subject merchan- 
dise under subheading 8537.10.00 of the Harmonized Tariff Schedules 
of the United States (“HTSUS”), which provides for boards, panels, and 
other bases for electric control. Customs classified the rest of the entries 
of the merchandise as parts of televisions, under HTSUS subheading 
8529.90.45. Defendant now recognizes that in order to qualify as parts 
of televisions, under subheading 8529.90.45, items must use radio fre- 
quency signals to perform their functions. (D’s Pre-Trial Mem. at 2.) 
Defendant admits that Customs’ classification of the merchandise as 
parts of televisions is erroneous because the merchandise does not use 
radio frequency signals. In a counterclaim, defendant seeks to have the 
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entries which Customs classified as parts of televisions reliquidated 
under the tariff provisions for boards, panels, and other bases for elec- 
tric control, and parts thereof. Consequently, the Court finds that the 
presumption of correctness does not attach to Customs’ classification of 
entries of the merchandise as parts of televisions. 

Plaintiff argues that the presumption of correctness should not 
attach to Customs’ classification of the other entries of the merchan- 
dise, under the tariff provision for boards, panels, and other bases for 
electric control, either. According to plaintiff, a lawyer who participated 
in classifying the merchandise under this provision failed to remember 
precisely what he reviewed before the merchandise was classified, and 
demonstrated only a rudimentary understanding of the merchandise. 
(Pl’s Pre-Trial Mem. at 14-20.) Plaintiff essentially argues that the fail- 
ure of this representative of Customs to justify classification under 
subheading 8537.10.00 is tantamount to an admission that the classifi- 
cation is erroneous. 

The Court disagrees with plaintiff's argument. The failure of a retired 
attorney who participated in the classification of merchandise to 
remember how he classified the merchandise does not amount to an 
admission that Customs’ classification of the merchandise is erroneous. 
This is especially true because the attorney did not act alone in classify- 
ing the merchandise under HTSUS subheading 8537.10.00. At trial, a 
Customs employee, Robert Slomovitz, testified that a Customs Import 
Specialist also classified the merchandise under subheading 8537.10.00. 
However, the Customs Import Specialist died before he could testify 
regarding his reasons for the classification. Consequently, the Court 
finds that the statutory presumption of correctness attaches to Cus- 
toms’ classification of entries of the merchandise under the HTSUS pro- 
vision for boards, panels, and other bases for electric control. 

To determine whether plaintiff can overcome the presumption in 
favor of Customs, the Court will first consider whether the classification 
applied by Customs encompasses the subject merchandise. Jarvis Clark 
Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 873, 878 (1984). The 
Court will then consider whether any of the alternative classifications 
proposed by plaintiff better describe the merchandise. Id. 


B. Bases for Electric Control: 


Before the enactment of the HTSUS, under the Tariff Schedules of 
the United States (“TSUS”), Customs issued rulings in which it stated 
that it could not classify the subject remote controls as “control panels,” 
under TSUS provision 685.90, because the subject devices are not com- 
monly known as “control panels.” When the HTSUS was enacted, how- 
ever, the language of the provision that covered “control panels” 
changed, making the provision broader. Rather than providing specifi- 
cally for “control panels,” HTSUS subheading 8537.10.00 (with empha- 
sis added) provides for the following: 


boards, panels (including numerical control panels) consoles, 
desks, cabinets and other bases, equipped with two or more appara- 
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tus of heading 8535 or 8536, for electric control or the distribution of 
electricity, including those incorporating instruments or apparatus 
of Chapter 90, other than switching apparatus of heading 8517: For 
a voltage not exceeding 1,000 V. 


In order to determine whether HTSUS subheading 8537.10.00 
describes the subject merchandise, the Court must interpret relevant 
portions of the broad provision. To do this, the Court will draw on lexi- 
cons, its own knowledge, and other reliable sources. United States v. C.J. 
Tower & Sons, 48 CCPA 87, 89, C.A.D. 770 (1961). 

The Court begins by examining what HTSUS subheading 8537.10.00 


Standard Dictionary of Electrical and Electronics Terms 913 
(5th ed. 1992) defines a “panel” as “[a] unit of one or more sections of flat 
material suitable for mounting electric devices.” Webster’s New 
World Dictionary of American English 114 (3d College ed. 1988) 
defines “bases” as the plural form of “base,” and it defines a base as “the 
thing or part on which something rests; lowest part or bottom; founda- 
tion.” Hence, lexicons indicate that the phrase “panels * * * and other 
bases,” as used in subheading 8537.10.00, refers to foundations, which 
may be flat, upon which electrical devices rest. 

HTSUS subheading 8537.10.00 specifies which electrical devices 
must be mounted on foundations in order for them to fall within its 
ambit: two or more apparatus of heading 8535 or 8536 must be mounted 
on the foundation. Heading 8535 is not relevant to this case. Heading 
8536, however, describes electrical apparatus for voltage not exceeding 
1,000 V. This includes apparatus for making connections to or in electri- 
cal circuits, such as switches and terminals. Thus, a foundation, which 
may be flat, might fall into subheading 8537.10.00 if it has two or more 
switches or terminals, for voltage not exceeding 1,000 V, mounted on it. 

HTSUS subheading 8537.10.00 also requires that foundations with 
specified, mounted, electrical devices must be “for electric control or the 
distribution of electricity.” Defendant’s expert witness, Professor Cos- 
tello, testified that an item is “for electric control” if it is part of asystem 
whereby a person can input information concerning a desired output, 
and as a consequence, electricity causes the desired output to occur. For 
example, according to Professor Costello, a television control panel is 
“for electric control” because a person can push the “channel up” but- 
ton on the panel, and as a consequence, electricity will cause the channel 
to change. Upon review of this testimony, the Court finds that in order 
for a foundation with specified, mounted, electrical devices to be classi- 
fied under subheading 8537.10.00, it must be part of a system whereby a 
person can input information concerning a desired output, and as a con- 
sequence, electricity will cause the desired output to occur. 

To summarize, the Court finds that HTSUS subheading 8537.10.00 
refers to a very broad range of items. The subheading covers, among 
other things, foundations, which may be flat, upon which two or more 
electrical devices listed in heading 8536, such as switches and terminals 
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for voltage of less than 1,000 V, are mounted. In addition, these founda- 
tions with specified, mounted, electrical devices must serve as part of a 
control system, i.e., they must be a part of a system in which information 
is input, and as a consequence, electricity causes the desired result to 
occur. Further, the Court finds that pursuant to the express language of 
subheading 8537.10.00, the foundations with mounted devices must not 
be switching apparatus of heading 8517, and they must be for voltage 
not exceeding 1,000 V. 

Having defined relevant portions of HTSUS subheading 8537.10.00, 
the Court turns to consider whether the subject remote controls fall 
within the subheading. Examination of the remote controls shows that 
they contain several flat panels. As Universal’s expert in consumer elec- 
tronics, Paul Thomsen, and Universal’s founder, Paul Darbee, admit, 
many buttons that are switches are mounted on these panels. In addi- 
tion, several terminals which hold batteries in place are mounted on the 
remote controls. Consequently, the Court finds that the subject remote 
controls are bases upon which two or more electrical devices of heading 
8536 are mounted. The Court further finds that the subject remote con- 
trols are “for electric control” because they serve as part of a control sys- 
tem: users input information into the remote controls, and as a 
consequence, electricity causes the desired result to occur. As it is undis- 
puted that the remote controls are not switching apparatus of heading 
8517, and that they are for voltage of less than 1,000 V, the Court con- 
cludes that the language of subheading 8537.10.00 describes the 
devices. 

Although the broad language of subheading 8537.10.00 describes the 
subject remote controls, plaintiff claims that Customs should not clas- 
sify them under subheading 8537.10.00 for essentially four reasons. The 
Court will address each of plaintiff's four contentions in turn. 


1. The devices are not known as “Control Boards” or “Control Panels”: 
First, plaintiff contends that Customs should not classify the subject 
devices under HTSUS subheading 8537.10.00 because the devices are 
not known as “control boards” or “control panels.” The Court disagrees. 
Subheading 8537.10.00 is not limited to control boards and control pan- 
els. Rather, it expressly includes “boards, panels * * * consoles, desks, 
cabinets and other bases * * * for electric control” (emphasis added). 
Consequently, the fact that the subject remote controls are not com- 
monly or commercially known as “control boards” or “control panels” 
does not prevent them from being classified under subheading 
8537.10.00. 
2. The devices are not industrial: 


Second, plaintiff contends that Customs should refrain from classify- 
ing the subject remote controls under HTSUS subheading 8537.10.00 
because the devices are not industrial, and so they are not of the same 
kind as other goods classified under the subheading. The Court dis- 
agrees. Goods are not expressly required to be industrial in order to fall 
within the scope of subheading 8537.10.00. Indeed, the non-binding 
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explanatory notes for the subheading indicate that the subheading cov- 
ers the following non-industrial goods: “| p|rogrammed switchboards to 
control * * * domestic electrical appliances such as washing machines 
and dishwashers” (emphasis added). Consequently, the fact that the 
subject remote controls are not industrial does not prevent them from 
being classified under subheading 8537.10.00. 


3. The devices are not hard-wired to the appliances that they control: 


Third, plaintiff argues that Customs should refrain from classifying 
the subject remote controls under HTSUS subheading 8537.10.00 
because the remote controls are not “hard-wired,” i.e., connected by 
wires, to the devices that they control. Although subheading 8537.10.00 
does not expressly require goods to be hard-wired to the devices that 
they control, plaintiff claims that other goods described by the subhead- 
ing and its explanatory notes are hard-wired. According to plaintiff, the 
subject remote controls are not of the same kind as the other goods 
described by subheading 8537.10.00. 

Plaintiff's argument might be more persuasive if the other goods 
described by subheading 8537.10.00 sent enough electricity directly 
through hard-wiring to make the desired results occur. For example, if 
pressing the “channel up” button on a mounted television control panel 
sent the requisite amount of electricity directly from the board through 
hard-wiring to the part of the television that causes the channel to 
change, then the television control panel would be directly involved in 
“electric control” through hard-wiring. Plaintiff's remote controls 
might then be distinguishable because they do not send the requisite 
amount of electricity directly through hard-wiring to make the desired 
results occur. 

The other goods described by subheading 8537.10.00 do not, however, 
send enough electricity directly through hard-wiring to make the 
desired results occur. Both Mr. Thomsen and Professor Costello testified 
that when a button is pressed on a control panel, digital signals or low- 
voltage electric signals may be sent from the panel through hard-wiring 
toa microcontroller in the controlled appliance. These signals command 
the microcontroller to send the necessary amount of electricity to the 
part of the appliance that makes the desired result occur. Hence, the 
control panel merely sends signals; it does not send a sufficient amount 
of electricity directly through hard-wiring to make the desired result 
occur. 

Moreover, some control boards are not hard-wired to the devices that 
they control. According to Professor Costello, some control boards that 
may be classified under HTSUS 8537.10.00 send microwave signals 
through the air to microcontrollers in the devices that they control. 
These microwave signals command the microcontrollers to send the 
electricity necessary to make desired results occur. 

Upon review, the Court finds that the subject remote controls do not 
function in a substantially different way than other goods described by 
HTSUS subheading 8537.10.00. Instead, the subject remote controls 
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are like other goods described by the subheading because, as discussed 
in greater detail previously, they send signals to microcontrollers in 
appliances that they control, and the microcontrollers send the electric- 
ity necessary to make the desired result occur. Consequently, the fact 
that the subject remote controls are not hard-wired to the appliances 
that they control does not prevent them from being classified under sub- 
heading 8537.10.00. 


4. The devices are designed to send coded signals: 

Fourth, plaintiff contends that the subject remote controls should not 
be classified under HTSUS subheading 8537.10.00 because they are not 
designed for electric control; rather, according to Universal’s founder, 
Paul Darbee, the remote controls are merely designed to emit coded 
infrared signals. The Court disagrees. The subject remote controls 
would fail to serve their intended purposes if they emitted invisible, 
coded, infrared signals that did absolutely nothing. 

The Court finds that the subject remote controls serve their intended 
purpose when their signals are read by various appliances, causing 
these appliances to turn on or off, change channels, etc. Indeed, this 
finding is confirmed by the fact that the merchandise’s packaging states 
that the device is “virtually limitless in the number of functions it can 
control,” and by the fact that the device is commonly called a “remote 
control.” Because the Court finds that the subject remote controls serve 
their intended purpose when they control various appliances, it must 
reject plaintiff's contention that the devices are not designed for electric 
control. 

The Court concludes that HTSUS subheading 8537.10.00 provides 
Customs with a large net with which to fish; it covers many different 
items, including the subject remote controls. In spite of the diligent 
efforts of its counsel, plaintiff simply cannot impose its own restrictions 
on this subheading. Consequently, the Court finds that the subject 
remote controls are classifiable as bases for electric control, under 
HTSUS subheading 8537.10.00, and that the subject parts designed, 
produced, and dedicated for use with the remote controls are classifiable 
as parts thereof, under HTSUS subheading 8538.90.00. 

C. Other Electrical Machines and Apparatus: 

Having determined that the subject remote controls are classifiable as 
under subheadings 8537.10.00 and 8538.90.00, the Court turns to con- 
sider whether any of the classifications proposed by plaintiff better 
describe the merchandise. 

At trial, plaintiff primarily argued that the subject merchandise 
should be classified as “[e]lectrical machines and apparatus, having 
individual functions, not specified or included elsewhere in this chapter 


8543.80.90, HTSUS, or as parts of the same, under subheading 
8543.90.80, HTSUS. These provisions specify that they only apply to 
merchandise if it is not included elsewhere in Chapter 85 of the HTSUS. 
Because the Court has found that the merchandise is included else- 
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where in Chapter 85, specifically, under subheadings 8537.10.00 and 
8538.90.00, the Court may not classify the merchandise under HTSUS 
subheadings 8543.80.90 and 8543.90.80. 


D. Electric Sound or Visual Signaling Apparatus: 


Universal, with the support of amicus curiae, Gemstar Development 
Corporation, also argued that the subject merchandise should be classi- 
fied as “[e]lectric sound or visual signaling apparatus (for example, 
bells, sirens, indicator panels, burglar or fire alarms), other than those 
of heading 8512 or 8530; * * * Other apparatus,” under subheading 
8531.80.00, or as parts of the same, under subheading 8531.90.00, 
HTSUS. Plaintiff admits that the infrared signals that the remote con- 
trols emit are neither audible, nor visible to the naked eye. The Court 
therefore finds that the emission of infrared signals by the subject 
devices does not qualify them for classification as electric sound or 
visual signaling apparatus. 

Plaintiff claims, however, that the subject merchandise should be 
classified as visual signaling apparatus because a tiny light bulb on the 
face of the subject merchandise lights up to let the user know when the 
merchandise has sent infrared signals. The Court recognizes that the 
small bulb might be described as “visual signaling apparatus.” However, 
if Customs were to classify an entire Universal remote control as visual 
signaling apparatus, Customs would be focusing on a minor and unes- 
sential feature of the device. In its entirety, the subject remote control is 
more completely and specifically described as a bases for electric con- 
trol, as provided for by HTSUS subheading 8537.10.00. See explanatory 
notes to HTSUS General Rule of Interpretation (“GRI”) 3 (suggesting 
that if “goods answer to a description which more clearly identifies 
them, that description is more specific than one where identification is 
less complete”). The Court therefore finds that the subject remote con- 
trols should be classified under subheading 8537.10.00, and the subject 
parts under subheading 8538.90.00. GRI 3 (“The heading which pro- 
vides the most specific description shall be preferred to headings provid- 
ing a more general description.”) 


CONCLUSION 


For all of the foregoing reasons, the Court holds that the subject 
remote controls are properly classified under subheading 8537.10.00, 
HTSUS, which provides for bases for electric control. The Court further 
holds that the subject parts designed and dedicated for use with the sub- 
ject remote controls are properly classified under subheading 
8538.90.00, which provides for parts of goods of subheading 8537. Judg- 
ment will be entered accordingly. 
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OPINION 


GOLDBERG, Judge: This matter is before the Court following trial de 
novo. It involves the proper tariff classification of succinic acid anhy- 
dride, a chemical added to such products as processed food, medicine, 
wine, and animal feed to impart a tart flavor to improve the taste of the 
products or mask foul flavors. 

The plaintiff's product entered the United States in 1990. The United 
States Customs Service (“Customs”) classified it as “anhydrides * * * of 
succinnic acid” under subheading 2917.19.27 of the Harmonized Tariff 


Schedules of the United States (HTSUS), and imposed a tariff of 3.7 
cents per kilogram plus 16.8% ad valorem.! Plaintiff urges that the mer- 
chandise should be classified under subheading 2917.19.50, HTSUS, a 
residual classification which carries a tariff of 4%. The Court finds that 
Customs properly classified the product. The Court exercises its juris- 
diction pursuant to 28 U.S.C. § 1581(a) (1988). 


I. STANDARD OF REVIEW 


Customs’ tariff classification decisions are presumed to be correct; 
the importer bears the burden of proving otherwise. 28 U.S.C. 
§ 2639(a)(1) (1988). To determine whether the importer has overcome 
this presumption, the Court must consider whether Customs’ classifica- 
tion is correct, both independently and in comparison with the import- 
er’s proposed alternative. Jarvis Clark Co. v. United States, 2 Fed. Cir. 
(T) 70, 75, 733 F.2d 873, 878, reh’g denied, 2 Fed. Cir. (T) 97, 739 F.2d 628 
(1984). 


II. Customs’ CLASSIFICATION 


In considering Customs’ classification, the Court begins with the 
plain language of the statute. Subheading 2917.19.27, HTSUS, 
describes a number of acids and anhydrides derived from different 


1 The HTSUS spells the term “succinic” as “succinnic,” differently than dictionaries and other sources the Court has 
consulted. This difference is immaterial to interpreting the HTSUS. The Court will spell the term as “succinic” except 
when quoting language from subheading 2917.19.27, HTSUS 





28 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 13, MARCH 27, 1996 


chemicals. The relevant portion of the subheading provides for “anhy- 
* of succinnic acid derived in whole or in part from maleic 

anhydride or from cyclohexane.” 2917.19.27, HTSUS. 

A. Meaning of the Term “Anhydrides * * * of Succinnic Acid”: 

Before comparing plaintiffs product to the description in subheading 
2917.19.27, HTSUS, it is necessary to clarify the meaning of a few dis- 
puted terms. 

The Court first determines whether or not the term “anhydrides * * * 
of succinnic acid,” as used in subheading 2917.19.27, HTSUS, names 
plaintiff's product. According to plaintiff's expert witness, Mr. Philip S. 
Rhodes, Vice President of Anhydrides & Chemicals, Inc., the only two 
proper names for plaintiff's product are “succinic anhydride” and “suc- 
cinic acid anhydride.” According to Mr. Rhodes, “anhydrides * * * of suc- 
cinnic acid” is a description of the product, but it is not a proper name. 
Defendant’s expert witness, Dr. James W. Canary, Assistant Professor of 
Chemistry at New York University, similarly testified that “anhydrides 
* * * of succinnic acid” is not the commonly accepted name for the prod- 
uct. However, Dr. Canary observed that the description brings only one 
thing to mind: plaintiff's product. Both experts agreed that an anhy- 
dride of a chemical indicates that a molecule of water has been removed 
from the original chemical. Both experts testified that the terms “suc- 
cinic anhydride” and “succinic acid anhydride” identify succinic acid 
from which a molecule of water has been removed. 

The Court’s own review of the closeness of the three names, the iden- 
tical chemical structure that they identify or describe, and the testi- 
mony of both Mr. Rhodes and Dr. Canary persuade the Court that the 
terms succinic anhydride, succinic acid anhydride, and anhydrides of 
succinnic acid are synonymous for purposes of interpreting the HTSUS. 
The Court finds, therefore, that the description provided in the HTSUS, 
“anhydrides * * * of succinnic acid,” is clear and unambiguous. The 
Court will therefore use these terms interchangeably. 


B. Meaning of the Term “Derived”: 


The term “derived” as used in subheading 2917.19.27, HTSUS, can 
have one of two meanings. According to the dictionary, the term 
“derived” means “formed or developed out of something else.” Webster’s 
Third New International Dictionary 608 (Unabridged, 1986). Similarly, 
the term “derivative” is defined as “a substance that is made from 
another substance.” McGraw-Hill Dictionary of Scientific and Techni- 
cal Terms 545 (5th ed. 1994). This first meaning of the term “derived” 
therefore implies that one substance is derived from another substance 
when it is made physically from the other. 

According to Dr. Canary, a second definition of the term “derived” is 
used in the academic world and among scientists. According to this 
usage, a substance is derived from another when both substances pos- 
sess similar chemical formulas. See Webster’s Third New International 
Dictionary 608 (Unabridged, 1986) (defining “derivative” as “a chemi- 
cal substance that is so related structurally to another substance as to be 
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theoretically derivable from it even when not so obtainable in prac- 
tice”). Scientists would then place additional conditions on a process to 
indicate that one substance is actually made from another. Dr. Canary 
also testified that he believes the scientific definition is not widely used 
outside a laboratory or classroom. In his opinion, a production manager, 
for instance, would be more likely to use the term “derived” to mean 
that one substance is made from another. 

In ascertaining the plain meaning of a particular statutory term, the 
Court presumes that Congress frames tariff acts using the language of 
commerce. Nylos Trading Co. v. United States, 37 CCPA 71, 73 (1949). 
The Court also presumes that the commercial meaning of a tariff term 
coincides with its common meaning, in the absence of evidence to the 
contrary. United States v. C.J. Tower & Sons, 48 CCPA 87, 89 (1961). The 
Court may rely upon its own understanding, and consult standard lexi- 
cographic and scientific authorities to determine the common meaning 
of a tariff term. Brookside Veneers, Ltd. v. United States, 6 Fed. Cir. (T) 
121, 125, 847 F.2d 786, 789, cert. denied, 488 U.S. 943 (1988). 

For purposes of the present case, the Court interprets the term 
“derived” as used in subheading 2917.19.27, HTSUS, to mean to physi- 
cally make one thing from another. This accords with the way the term is 
typically used in commerce. 


C. Plaintiff's Production Process: 
Both defendant’s expert witness, Dr. Canary, and plaintiffs expert 


witness, Mr. Rhodes, gave substantially identical testimony as to the 
production process utilized to make plaintiff's product. 

According to both Dr. Canary and Mr. Rhodes, there are various ways 
to make succinic acid anhydride. Both agreed that the first step in plain- 
tiff’s production process is to mix maleic anhydride, hydrogen, and a cat- 
alyst in a reaction chamber. According to Mr. Rhodes, the mixture is 
then stirred and cooked to make the molecules recombine to produce a 
crude form of succinic acid anhydride. Typically, the mixture will con- 
tain some maleic anhydride that did not chemically react to form suc- 
cinic acid anhydride. If moisture is present in the reaction chamber, the 
mixture will also contain traces of succinic acid. 

Removing these impurities can be accomplished in various ways. Dr. 
Canary described a purification process by which the crude succinic acid 
anhydride is heated, thereby converting the liquid to a gas, then cooled 
so that the gas recondenses into a purified liquid. Mr. Rhodes testified 
that their product is purified by a vacuum distillation process. 

Mr. Rhodes also testified that plaintiff uses an alternative production 
process when the color of their product is important, such as when used 
in foodstuffs. In this alternative process, maleic anhydride is first dis- 
solved in water and kept at room temperature. Succinic acid forms, 
which is then precipitated from the water using salt. The compound is 
then heated to steam out the water, thereby producing succinic acid 
anhydride. The color of the anhydride is lighter under this process 
because it avoids heating to temperatures that discolor the mixture. 





30 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 13, MARCH 27, 1996 


Both witnesses agreed that under both processes, maleic anhydride is 
the source material used to make plaintiff's product. In the first step of 
each production process, maleic anhydride is combined with either 
hydrogen, or when the second process is used, mixed with water. Using 
the words of subheading 2917.19.27, HTSUS, plaintiff's product is 
physically produced from, or derived from, maleic anhydride. The Court 
finds, therefore, that subheading 2917.19.27, HTSUS, describes plain- 
tiffs product. 


D. Plaintiff's Challenge to Subheading 2917.19.27, HTSUS: 


Plaintiff challenges Customs’ classification on the grounds that it 
does not describe plaintiff's product because it never went through the 
acid form during the production process. Plaintiff is effectively arguing 
that the Court should interpret the term “of” in “anhydrides * * * of 
succinnic acid” to require that the product was actually produced from 
succinic acid. 

Plaintiffis presenting the Court with a tortured interpretation of sub- 
heading 2917.19.27, HTSUS. The HTSUS does not impose any require- 
ment that the succinic acid anhydride must have been succinic acid at 
any time during the production process. As discussed above, to fall 
within the scope of this subheading, the only requirement is that the 
“anhydrides of succinnic acid” must be derived in whole or in part 
from maleic anhydride or from cyclohexane. The Court found such a 
condition because the term “derived” appears in subheading 
2917.19.27, HTSUS. In contrast, the term “of” as in “anhydrides * * * of 
succinnic acid” does not imply the condition that the anhydride must be 
made from succinic acid. 

The Court’s statutory construction is consistent with the science of 
making succinic acid anhydride. The expert witnesses discussed two 
general methods of producing succinic acid anhydride: it can be created 
either by removing two hydrogen atoms and one oxygen atom from suc- 
cinic acid, or by adding hydrogen atoms to maleic anhydride. The chemi- 
cal structure of succinic acid anhydride is the same regardless of which 
method is utilized. 

The HTSUS provides for succinic acid anhydride derived in whole or 
in part from maleic anhydride, which corresponds to the second method 
described by the expert witnesses. If the HTSUS required that the end 
product pass through succinic acid form, it would not have provided for 
the alternative process of deriving succinic acid anhydride directly from 
maleic anhydride. The Court will not impose plaintiff's additional 


requirement where it appears contrary to the explicit language of the 
HTSUS. 


III. PLAINTIFF'S PROPOSED CLASSIFICATION 
The Court next considers plaintiff's proposed classification under 
subheading 2917.19.50, HTSUS, for “other” “polycarboxylic acids, 
their anhydrides, halides, peroxides and peroxyacids; their haloge- 
nated, sulfonated, nitrated or nitrosated derivatives.” 
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Plaintiff argues that this is the proper classification because plain- 
tiffs product was classified previously under the Tariff Schedules of the 
United States (TSUS) as Tariff Item 426.04, at the rate of 4.2% ad valo- 
rem. The conversion reports indicate that Item 426.04 was to be con- 
verted to several HTSUS classifications. One of these classifications is 
the one proposed by plaintiff. Customs’ selected classification, however, 
is not among the conversion options. See Conversion of the Tariff Sched- 
ules of the United States Annotated into the Nomenclature Structure of 
the Harmonized System, USITC Pub. No. 1400 (June 1983); Continuity 
of Import and Export Trade Statistics After Implementation of the Har- 
monized Commodity Description and Coding System, USITC Pub. No. 
2051 (Jan. 1988). Thus, plaintiff argues it suffered a tariff increase sim- 
ply because of conversion to a new tariff system, and that this contra- 
vened the instructions of the conversion report. Plaintiff supports its 
argument with legislative history showing that the conversion process 
was supposed to avoid, to the extent practicable, changes in the rates of 
duty on individual products. Guidelines for Converting the Tariff Sched- 
ules of the United States to the Harmonized System (Conversion Guide- 
lines), 46 Fed. Reg. 47,897-98 (1981). 

The Court notes that the conversion reports upon which plaintiff 
relies serve only as a guide; they are not dispositive of tariff classification 
disputes. Thomas Equipment Ltd. v. Unites States, 19 CIT __,_, 
881 F Supp. 611, 617 (1995). Also, although the conversion guidelines 
instruct Customs to avoid rate changes to the “extent practicable,” they 
also direct Customs to simplify tariff rate structures and suggest modifi- 
cations which would alleviate administrative burdens on the govern- 
ment. Conversion Guidelines, 46 Fed. Reg. 47,897-98. 

Where an item is described by two headings, the Court is instructed to 
select the heading which provides the most specific description. See 
General Rules of Interpretation 3(a), HTSUS. Subheading 2917.19.27, 
HTSUS, which provides for succinic acid anhydride derived from maleic 
anhydride, more clearly describes plaintiff's product than does a sub- 
heading that provides for “other” polycarboxylic acids. 

Where the language of the statute is clear and unambiguous, as is the 
case here, the Court will not find for an alternative classification based 
upon general legislative history. To do so would ignore the clear lan- 
guage of the HTSUS. This Court holds, therefore, that Customs prop- 
erly classified plaintiff's product as “anhydrides * * * of succinic acid” 
under subheading 2917.19.27, HTSUS. 


CONCLUSION 


For the foregoing reasons, the Court rules in favor of the defendant. A 
separate judgment and order thereon will be entered accordingly. 
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OPINION 


TSOUCALAS, Judge: Plaintiffs contest aspects of the Department of 
Commerce, International Trade Administration’s (“Commerce”) rede- 
termination on remand concerning Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France; et al.; Final 
Results of Antidumping Duty Administrative Reviews (“Final 
Results”), 57 Fed. Reg. 28,360 (June 24, 1992), as amended, Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From France, Germany, Italy, Japan, Sweden, and the United Kingdom; 
Amendment to Final Results of Antidumping Duty Administrative 
Reviews (“Amended Final Results”), 57 Fed. Reg. 59,080 (Dec. 14, 1992). 

On August 1, 1995, the Court remanded the Final Results concerning 
antifriction bearings (“AFBs”) and parts thereof manufactured in 
Japan by NSK Ltd. and distributed by its subsidiary NSK Corporation 
(collectively “NSK”). See NSK Ltd. v. United States, 19 CIT , Slip 
Op. 95-138 (Aug. 1, 1995). In NSK, the Court directed Commerce to fur- 
ther explain its treatment of NSK’s sample merchandise and to recon- 
sider NSK’s request for a refund, with interest, of the excess in cash 
deposits collected from NSK as a result of certain clerical errors in the 
Final Results. Jd. at __, Slip Op. 95-138 at 37. 
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On December 12, 1995, Commerce submitted its Final Results of 
Redetermination Pursuant to Court Remand, NSK Ltd. and NSK Cor- 
poration v. United States, Slip Op. 95-138 (August 1, 1995) (“Remand 
Results”). 

BACKGROUND 


In its brief to the Court, NSK contended that Commerce should 
include in its margin analysis the small quantities of bearings imported 
as samples at no charge to prospective U.S. buyers and that Commerce 
had not sufficiently explained their inclusion. Commerce agreed that a 
remand was appropriate. In the Remand Results, Commerce explains 
that NSK failed to demonstrate that it retained exclusive ownership of 
the subject samples or that the samples were destroyed during the test- 
ing process. Remand Results at 3. Commerce also states that, although 
certain sample merchandise has previously been excluded from the 
margin calculation when the costs of such merchandise was included in 
the company’s U.S. indirect selling (general and administrative) 
expenses,! here, NSK reported only “incidental expenses in delivering 
and packaging [samples], not the actual cost of the sample itself.” Final 
Results at 28,395.? Based on the above, Commerce confirmed its finding 
that NSK’s sample merchandise was properly included in the anti- 
dumping analysis. Remand Results at 3. 

The Final Results established NSK’s rates for ball bearings and cylin- 
drical roller bearings at 7.22% and 14.34% respectively. 57 Fed. Reg. at 
28,361. Based on a finding of clerical errors, the Amended Final Results 
revised those rates to 4.62% for ball bearings and 12.69% for cylindrical 
roller bearings. 57 Fed. Reg. at 59,081. NSK contested the denial of a 
funds request concerning excess cash deposits collected by the United 
States Customs Service (“Customs”) during the period between publi- 
cation of the Final Results and the Amended Final Results (June 24, 
1992—December 14, 1992) due to the clerical errors. 

In the Remand Results, Commerce reconsidered NSK’s request for a 
preliquidation refund of excess cash deposits paid due to a clerical error 
and whether the payment of interest is proper in this case. Id. at 5-8. 
Explaining that its regulations for correction of ministerial errors (19 
C.FR. §§ 353.28 and 355.28 (1992)) “did not establish procedures or 
threshold criteria addressing pre-liquidation refunds of overpayments 
of cash deposits due to clerical errors” and it “has not established” such 
procedures or criteria, Commerce now “agrees to instruct Customs to 
refund NSK’s overpayment of antidumping duties made during the 
June 24, 1992, through December 13, 1992, period.” Remand Results at 
7-8. With respect to the question of interest, Commerce states that it 


1 See Tapered Roller Bearings, Four Inches or Less in Outside Diameter, and Certain Components Thereof, From 
Japan; Final Results of Antidumping Duty Administrative Review, 56 Fed. Reg. 26,054, 26,059 (June 6, 1991); Tapered 
Roller Bearings, and Parts Thereof, Finished and Unfinished, From Japan; Final Results of Antidumping Duty 
Administrative Review, 57 Fed. Reg. 4,960, 4,966 (Feb. 11, 1992) 

2 Commerce cites its longstanding policy which regards a transaction to be a sale if ownership of the merchandise is 
transferred to the unrelated U.S. purchaser. Remand Results at 3-4 (citing Television Receivers, Monochrome and 
Color, From Japan; Final Results of Antidumping Duty Administrative Review, 52 Fed. Reg. 8.940, 8,941 (March 20, 


1987); Color Television Receivers From Korea; Final Results of Antidumping Duty Administrative Review, 53 Fed. Reg. 
24,975, 24,977-78 (July 1, 1988)) 
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will instruct Customs to make the refund per its “standard practice,” 
i.e., to “calculate the interest due on any pre-liquidation refund and 
include that sum in its calculation of amounts owed to or due from the 
importers at the time of liquidation of the subject entries.” Jd. at 8 
(emphasis added). 


DISCUSSION 

Commerce’s final results filed pursuant to a remand will be sustained 
unless that determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is such “relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F Supp. 
1252, 1255 (1988). 

NSK contests Commerce’s refusal to exclude its imported samples 
from the U.S. sales database. NSK argues that the samples in question 
could not be considered sales as there was no receipt of monetary consid- 
eration for the merchandise transferred. Pls.’ Comments on Remand 
Results at 2-8. 

The Court agrees with Commerce® that it would be improper to 
exclude from its analysis, subject merchandise to a U.S. customer solely 
because the merchandise was provided free of charge. Such a require- 
ment creates a loophole in the antidumping law allowing the lowest 
priced U.S. transactions to escape review and threatens the effective- 
ness of the law. Therefore, the Court sustains Commerce’s Remand 
Results on this issue. 

NSK also contests Commerce’s refusal to refund the interest accrued 
on the overpayment in cash deposits at issue prior to liquidation. NSK 
requests that the Court order Commerce to pay the interest on the 
excess cash deposits “at the same time that the excess cash deposits are 
refunded.” Pls.” Comments on Remand Results at 8. 

The Court’s remand instructions were that Commerce consider 
whether the payment of interest is proper in this case. NSK, 19 CIT at 
___, Slip Op. 95-138 at 37. Furthermore, 19 U.S.C. § 1520(a)(4), which 
contains the statutory authority for the refund of excess duties, is silent 
with regard to preliquidation payments of interest. Thus, no statutory 
basis exists that requires the payment of interest contemporaneously 
with a preliquidation refund. Moreover, the Court finds Commerce’s 
basis for allowing Customs to process the interest payment in accor- 
dance with its established procedure to be reasonable in this case. 
Accordingly, the Remand Results on this issue are sustained. 


CONCLUSION 


The Court finds that Commerce has complied with the Court’s 


remand instructions. Accordingly, the Court sustains the Remand 
Results in their entirety. 


3 See Remand Results at 9-10 
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